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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 


Donald Head and Bruce Wheaton appeal from judg- 
ments of conviction entered on May 7, 1976 and May 11, 
1976, respectively, in the Southern District of New York, 
following separate jury trials before the Honorable Lioyd 
F. MacMahon, United States District Judge.* 


Indictment 76 Cr. 295, filed March 25, 1976, charged 
Donald Head, a/k/a “Mr. Don’’, Bruce Wheaton, Boon- 
term Petkamnerd, Boonsak Pluvasitkul, a/k/a “Sammy,” 
Manop Saiphantong, and Perm Petkamnerd, in five counts 


* The defendants were scheduled to be tried jointly beginning 
on May 3. 1976, but on that date Wheaton’s attorney was ill. 
Judge MacMahon therefore severed the trial of Wheaton from 
that of his co-defendant. Wheaton’s trial commenced on May 
10, 1976, immediately following the conclusion of Head’s trial. 
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with violations of the federal narcotics laws. The trials 
below were limited to Counts One, Four and Five.* 
Count One charged all six defendants with a conspiracy 
to manufacture heroin and import it into the United 
States, and to distribute the heroin in the United States, 
in violation of Title 21, United States Code, Sections 846 
and 963. Count Four charged Head and Wheaton and 
the other defendants with the substantive offense of im- 
porting into the United States (New York, New York) 
from Bangkok, Thailand, approximately 638 grams of 
heroin on February 23, 1976, in violation of Title 21, 
United States Code, Sections 812, 951 and 952(a), and 
Title 18, United States Code, Section 2. Count Five 
charged Head and Wheaton and the others with distribut- 
ing approximately 638 grams of heroin on February 23, 
1976, in violation of Title 21, United States Code, Sections 
812, 841(a)(1) and 841 (b)(1)(A), and Title 18, 
United States Code, Section 2. 


Head’s trial con..nenced on May 3, 1976 and concluded 
on May 7, 1976, when the jury returned guilty verdicts 
on the three counts. Wheaton’s trial began on May 10, 
1976, and on May 11, 1976 the jury returned guilty ver- 
dicts on all counts. On May 24, 1976, Head and Wheaton 
each were sentenced to three concurrent terms of impri- 
sonment of fifteen years to be followed by three years 
special parole.** 


*Count Two charged Phuvasitkul with distributing 101 
grams, of heroin on April 18, 1975, in violation of Title 21, United 
States Code, Sections 812, 841(a)(1) and 841(b)(1)(A), 
and Count Three charged Saiphantong and the two Petkamnerds 
with manufacturing heroin in Thailand, intending that it be 
imported into the United States, in violation of Title 21, United 
States Code, Sections 812, 359, 960(a)(3) and 960(b) (1). 

** Prior to trial, Phuvasitkul pled guilty to Counts Two and 
Five of the indictment, and thereafter testified on behalf of the 
Government. On July 27, 1976, Phuvasitkul was sentenced to 
concurrent terms of imprisonment of two years on each count, 
to be followed by three years special parole. Saiphantong and 
the two Petkamnerds remain fugitives, presumably in Thailand. 


3 


Both Head and Wheaton are currently serving their 
sentences. 


Statement of Facts 
The Government's Case 


The Government’s proof at trial revealed the inner 
workings of an international narcotics conspiracy that 
was responsible for smuggling large amounts of pure 
heroin from Bangkok, Thailand to the United States in 
the early part of 1976. The heroin was secreted in pack- 
ages and mailed through the United States Air Force 
postal system from Bangkok to New York and other 
parts of the United States, and thereafter distributed. 


The evidence at trial showed that Boonterm Petkam- 
nerd, his brother Perm, and Manop Saiphantong were 
the suppliers of the heroin; that Donald Head, a Staff 
Sergeant with the United States Air Force assigned as a 
chief postal supervisor to the Don Muang Air Force Post 
Office in Bangkok, Thailand, was responsible for mailing 
the packages of heroin from Thailand to the United 
States; and that Boonsak Phuvasitkul, a Thai national, 
and Bruce Wheaton, an ex-Air Force serviceman, were 
the salesmen and distributors of the heroin in New York 
and other parts of the United States. 


During the early part of September 1975, Boonsak 
Phuvasitkul (“Boonsak’”’), who was then living in Bang- 
kok, Thailand, met with an old friend named Manop 
Saiphantong (““Manop”) at Manop’s home in Bangkok. 
Boonsak asked Manop if he knew anyone who could sup- 
ply some heroin to be mailed to the United States. Manop 
told Boonsak that he would ask Boonterm Petkamnerd 
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(“Boonterm”), whom Boonsak had known for six years 
(H.Tr. 150-53, GX 20A; W.Tr. 11-12, GX 20A).* Ata 
later meeting in Boonsak’s office in Bangkok, Manop told 
Boonsak that Boonterm had some merchandise, heroin, 
available and that he (Boonterm) knew some “colored 
guys” working at the United States Air Force Post Office 
who could mail it from Bangkok to New York (H.Tr. 153- 
54; W.Tr. 13-14). Subsequently, in the early part of De- 
cember 1975, Boonsak met Manop, Boonterm and Perm 
Petkamnerd (‘“Perm’’) in a coffee shop in Bangkok, where 
Boonterm and/or Perm told Boonsak that they had some- 
one at the air base who could mail a unit of the mer- 
chandise ** to Boonsak’s customers in New York. Further, 
at this and another meeting in December 1975 or January 
1976, Boonterm and the others advised Boonsak that the 
mailing had to be done by the early part of 1976 because 
the Negro man, named Don, who worked at the United 
States Air Force Post O*-: was scheduled to leave 
Thailand in the near future .H.Tr. 154-59, 161-63, 179- 
81; W.Tr. 14-16, 20-21). 


During this period, Manop also told Boonsak that 
since 1973 or 1974 Boonterm had been living in Rayong, 
a province in Thailand where the American Air Force 
had a military base at Utapao, and that he knew a man 
named Bruce, who in turn had a friend named Don who 
could mail the heroin (W.Tr. 17-19).*** 


* Page references to the official transcript of Head’s trial are 
abbreviated “H.Tr.”, and to the transcript of Wheaton’s trial are 
abbreviated “W.Tr.” Government Exhibits are referred to as 
“Gx”. 

** Boonsak testified that a “unit” amounted to approximately 
700 grams of heroin (H.Tr. 157; W.Tr. 16). 

*** Wheaton had served with the United States Air Force at 
Utapao Air Force Base from about January 1972 to January 
1973 (W.Tr. 119, GX 70). 
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In the latter part of January, 1976, Boonsak telephoned 
from Thailand a “Mr. Jack” in New York, and the two 
discussed the sale and mailing of a unit of heroin for a 
price of $35,000. Unknown to Boonsak, “Mr. Jack” was 
Jack Taylor, an undercover agent with the Drug Enforce- 
ment Administration (DEA), who was posing as a cus- 
tomer for Thai heroin.* In a subsequent telephone con- 
versation, Boonsak told Jack that his people had someone 
in the Air Force post office who could mail the unit to 
New York (H.Tr. 164-78, 284-85, GX 50, 50A, 51, 
51A; W.Tr. 22-23, 72-73, GX 50, 504, 51, 51A). 


On February 4, 1976, Boonsak was taken by Boonterm, 
Manop and Perm to an apartment located at Sukhumvit 
Road, Soi 13, in Bangkok, where Boonsak met Donald 
Head. Head agreed to mail a unit of heroin to New York 
and described the procedure he used in mailing heroin. 
Head explained that the heroin was packed in a plastic 
bag, which was then inserted in two or three additional 


plastic bags. Each bag was individually sprinkled with 
baby powder, and a towel wrapped around the bags. Head 
further explained that the baby powder prevented the 
inspection dogs from smelling the heroin, while the towel 
protected the heroin from detection on the X-ray machine 
in the post office.** Head told Doonterm that he wanted 


* This and thi:‘cen other phone conversations between Boon- 
sak and “Mr. Jack” or “Mr. John’—John Coleman, another DEA 
undercover agent—were recorded and introduced into evidence 
during both trials. Hereinafter, both Taylor and Coleman will 
be referred to as the “New York customers.” 

** Head worked at the air mail terminal at Don Muang 
Airport outside Bangkok beginning in 1974, and from January 
through March 1976, Head was the chief supervisor of Shift A, 
which according to a work schedule (GX 19) was on duty at the 
air mail terminal from February 13, 1976 through February 18, 
1976. As chief supervisor of a shift, Head was responsible for 
the receiving, dispatching and inspecting of all incoming and 
outgoing mail. Specifically with respect to outgoing mail, Head 
was responsible for the flucroscoping and inspection by dogs of 
all mail prior to packing the mail containers (H.Tr. 390-95, 
W.Tr. 109-12). 
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one free unit for himself for mailing Boonsak’s package, 
and that he also wanted to purchase a unit from Boonterm 
(H.Tr. 184-92; W.Tr. 24-27). 


Before leaving Head’s apartment, Boonterm instructed 
Boonsak that when he (Boonsak) arrived in New York, 
he should visit Bruce Wheaton and tell Wheaton that 
Wheaton should send the $20,000 he owed Boonterm. At 
the same time, Boonterm gave Boonsak a slip of paper 
(GX 3) bearing Wheaton’s address in the Bronx," and 
a Thai identification card (GX 4) bearing a photograph 
of Boonterm, which Boonsak was instructed to show 
Wheaton (H.Tr. 192-99; W.Tr. 27-29).** 


After leaving Head’s apartment, Manop accompanied 
Boonsak to the latter’s home. There, Manop gave Boonsak 
travel money and Boonsak gave Manop the “Louis Kramer 
Associate, Radio City Station” address where Head was to 
mail the heroin (H.Tr. 200, 209; W.Tr. 30-31).*** On 


February 8, 1976 (as indicated in his passport, GX 2), 
Boonsak traveled to the Philippine Islands to attempt to 
obtain a visa for entry into the United States. While 
there, he made various telephone calls to his New York 
customers concerning his problems in obtaining a visa 


* The address read “1048 E. 228 S.T., Bronx 10466 Newyork, 
U.S.A.” Records of the New York State Department of Motor 
Vehicles show that Bruce Wheaton, in registering a 1974 auto- 
mobile, gave as his address 1048 East 228 Street, Bronx, New 
York (W.Tr. 118-19, GX 70). 

** Additionally, in Head’s apartment Boonterm gave Manop 
27,000 baht (Thai currency) which was to be used for paying 
Boonsak’s traveling expenses (H.Tr. 198; W.Tr. 29). 

*** The full address was “Louis Kramer Associates, Box 3.2 
Radio City Station, New York, New York 10019.” The postal 
box was in fact an undercover mail box rented by the DEA. 
Boonsak had received the address from the New York customers. 
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for entry into the United States. Additionally, Boonsak 
told his customers that the merchandise would be mailed 
by a serviceman through the A‘r Force post office to the 
Louis Kramer address. Subsequently, Boonsak telephoned 
Manop at the coffee shop in Bangkok and told Marop 
that the Louis Kramer address was good. Manop told 
Boonsak that he would give the address to Boonterm and 
that Head would mail the package soon (H.Tr. 201-09, 
217, GX 20, 52, 52A, 53, 583A; W.Tr. 32-35, GX 20, 52, 
52A, 53, 538A). 


After the first telephone conversation to Manop from the 
Philippines, Boonsak engaged in a number of other phone 
conversations with the New York customers concerning 
the mailing of the package through the Air Force postal 
system. On February 16, 1976, Boonsak again telephoned 
Manop from the Philippines; Manop told him that Head 
had mailed the package to Louis Kramer in New York, 
and that the “sender” was a “Mary Baker” from Hawaii. 
Upon returning ‘o Bangkok, Boonsak called New York 
and told the customers that the package had been mailed 
under the name of Mary Baker bearing the insurance 
number 387111 (H.Tr. 218-30, GX 54, 54A, 55, 55A, 56, 
56A; W.Tr. 35-36, GX 54, 54A, 55, 55A). 


On February 23, 1976, Andrew Fenrich, a Special Agent 
with the DEA, went -o the Radio City Postal Station 
and picked up the package (GX 1A),* which he trans- 
ported to the DEA laboratory. There, Edward Mannin~ 


*The package was addressed: “Louis Kramer, 635 CBSG 
Box 6415, APO S.F. 96330.” All but “Louis Kramer” was crossed 
out and an additional address read “FWD to: Box 312, Radio City 
Station, N.Y., N.Y. 10019.” The package bore insurance ticket 
number 8378111. The return address read: “Mary A. Baker, 320 
Waia Kamio, RD., L. Hi 96817.” No individual named Louis 
Krame. has served with the United States Air Force since April 


[Footnote continued on following page] 
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a chemist employed by the DEA, opened the package 
ind took out pieces of newspaper and a towel wrapped 
around two triple-thick plastic bags covered with talcum 
powder. The last bag contained a white powder, which 
Manning analyzed as 638.88 grams of 100° pure heroin 
hydrochloride (H.Tr. 324-25, 333-43, GX 1, 1A, 1B, 1C, 
1D, 1E; W.Tr. 115-16, GX 1, ID, GX 70). 


During the days following February 23, 1976, Boonsak 
had a series of phone conversations with his New York 
“customers” wherein they confirmed that the package had 
arrived in New York. Additionally, they discussed 
possible ways for Boonsak to secure a visa and travel 
to New York to pick up the $35,000 payment for the 
unit. Boonsak also informed his customers that his 
people had three to four other units in San Francisco for 
sale (H.Tr. 230-41, GX 57, 57A, 58, 58A, 59, 59A, 60, 
60A, 61, 61A, 62, 62A, 63, 683A; W.Tr. 37, GX 56, 56A, 
63, 63A). 


Finally, in the latter part of February, the New York 
customers sent Boonsak a cable (GX 5), a pre-paid Pan 
American airplane ticket (GX 6)—wiuch Boonsak later 
changed to a Lufthanza ticket to Toronto, Canada (GX 8) 


1975 (H.Tr. 552-58, GX 69; W.Tr. 117, GX 70). Further, al- 
though Box 6415, APO S.F. is a valid address at Utapao Air Base 
in Rayong, Thailand, Box 6415 has not been used since 1974 
(H.Tr. 552-58, GX 69; W.Tr. 116, GX 70). While a Mary A. 
Baker does reside on the island of Waia in Hawaii, she has never 
lived at 320 Waia Kamio Road and does not know anyone working 
for the United States Air Force in Thailand or anyone named 
Louis Kramer (H.Tr. 428; W.Tr. 117, GX 70). Moreover, the 
address 320 Waia Kamio Road, Lahaina, Hawaii, does not exist 
on the island of Lahaina; the package bore too much postage for 
its weight; and the postage meter number on the package does 
not exist in any post office on the islands of Hawaii (H.Tr. 416- 
19; W.Tr. 117-18, GX 70). 
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—and an authorization for him to obtain money from a 
bank in Bangkok for his travel expenses to New York 
(GX 7, 7A). On February 26, 1976, Boonsak m.t Manop, 
who told him that Bruce Wheaton was in Thailand and 
staying at the Chavalit Hotel. Manop also said that 
Wheaton had gone to the Province of Rayong to visit 
Boonterm in the village of Utapao for the purpose of 
purchasing heroin from Boonterm, and that the heroin 
would be mailed by Head. In a conversation a few days 
later, Manop told Boonsak that Boonterm had come to 
Bangkok to scil the heroin to Wheaton (H.Tr. 241-52: 
W.Tr. 38-45). 


On March 6, 1976, Boonsak left Bangkok for Toronto, 
Canada, where he was scheduled to meet his New York 
customers. Before arriving in Canada, however, Boonsak 
stopped in Frankfort, West Germany, for one day and 
stayed at the Frankfort Sheraton Hotel (GX 9). There, 
he made a telephone cal! to Manop at the coffee shop in 
Bangkok (GX 10, 20). Manop told Boonsak that Wheaton 
had left Thailand on the same date that Boonsak had de- 
parted and that Head had mailed two or three units to 
the United States for Wheaton (H.Tr. 252-54; W.Tr. 
45-47). After arriving in Toronto ar.° registering at 
the Lord Simcoe Hotel (GX 11), Boonsak met with 
Jack Taylor and Andy Fenrich, posing as Taylor’s 
attorney, at the Captain’s Table Restaurant, where 
they discussed the form of the payment of the $35,000 
for the unit. In addition, Boonsak told them that 
Don ‘the name by which Boonsak knew Head) had 
mailed two or three units to Wheaton, who had just visited 
and purchased the units from Boonterm in Thailand. 
Boonsak further said that he had been instructed by 
Boonterm to tell Wheaton to send $20,000 Wheaton owed 
to Boonterm. Boonsak showed the agents the piece of 
paper bearing Wheaton’s address and Boonterm’s 
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identification card. Boonsak also stated that he had 
to return to Bangkok immediately because Don, who 
was working in the Air Force post office, was scheduled to 
leave Thailand by March 11 and that they (the Thai de- 
fendants and Head) had six units ready to be mailed to 
the United Sta‘es. Boonsak stated that Don already had 
some heroin in San Francisco and tinat the New York 
customers could probably buy some of it. On the following 
day, March 8, 1976, Boonsak, using an airplane ticket 
(GX 12) supplied by Taylor and Fenrich, flew to New 
York and met with John Coleman and the other agents at 
the Oyster Bar in the Plaza Hotel in Manhattan. After 
Boonsak repeated what he had told the agents in Toronto, 
he was placed under arrest. Boonsak subsequently agreed 
to cooperate with the a; »nts (H.Tr. 255-59, 287-91, 326; 
W.Tr. 48-53, 73-81, 90, 94-96). 


On March 10, 1976, Jamroon Sawanabrooma, a Thai 
national working with DEA’s regional office in Bangkok, 


drove with Matthew Maher, a Special Agent with the 
same office, to the vicinity of the Insaf Mansion apartment 
building at Soi 18 Sukhumvit Road. Jamroon, who was 
wearing a Kel transmitting device, left Maher and pro- 
ceeded to apartment 107 in the aforementioned building, 
where Head lived. There, he met Head and introduced 
himself as “Thaveesak,” Boonsak’s uncle. He told Head 
that the package had arrived in New York and that 
Boonsak was in New York, but that Boonsak was having 
difficulty taking the money out of the United States. He 
asked Head for his telephone number so Boonsak could 
call Head about the money. Head agreed, wrote his tele- 
phone number on a piece of paper (GX 13), gave it to 
Jamroon, and instructed him as to the best time for 
Boonsak to call. This conversation was recorded (H.Tr. 
346-51, 360-69, GX 65, 65A; W.Tr. 99-01, 104-07, GX 65, 
65A). 
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After his arrest, Boonsak made three telephone calls 
that were recorded. On March 9, he called Manop at the 
coffee shop in Bangkok. They discussed, among other 
thingr, the amount of money Boonsak was to pick up for 
the unit that Don had mailed. In addition, Manop told 
Boonsak that Don lived on Soi 13 and they discussed the 
meeting of February 4 at Don’s apartment, which Manop 
remembered having taken place in apartment number 107. 
Manop stated that Don was leaving Thailand on the 19th 
of March but was scheduled to stop working in the post 
office on March 11. Further, Manop told Boonsak that 
Bruce had left Thailand the same day that Boonsak had 
left and that Don had already mailed two units for 
Wheaton. Finally, Manop told Boonsak that there were 
more units prepared to be mailed, but that Don was nc 
going to send them until he was paid for the mailing. The 
second phone call was made by Boonsak on March 10, 
1976, to Head at the Bangkok number that Jamroon had 
obtained from Head. Head acknowledged that he had 
met Boonsak (whom he knew by Boonsak’s nickname, 
“Sam”) in February with Boonterm; that he had met 
Boonsak’s “uncle” the previous day; that he had mailed 
the “Louis Kramer” package; and that he knew both 
Manop and Boonterm. He also told Boonsak that he had 
about four or five units in the United States that he 
planned to sell when he arrived there. Head said that 
after leaving Thailand he was going to “L.A.” to see a 
friend. In addition, Head told Boonsak that Wheaton 
and Boonterm had met in Bangkok and that they had 
talked about their financial problems. The third phone 
call was made on March 23, 1976, to Bruce Wheaton, 
who was staying in Carson, California, just outside of 
Los Angeles. Boonsak identified himself as a messenger 
for Boonterm and stated that he had Boonterm’s identi- 
fication card. Wheaton acknowledged knowing Don and 
Boonterm and that he had recently visited Bangkok. 
Boonsak asked Wheaton’s help in selling two units of 
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heroin and in sending the proceeds of the sale te Boon- 
term. Waeaton agreed to do so. When Boonsak asked 
the price at which the units covid be sold, Wheaton told 
him that he did not want Ww talk about the price on the 
telephone (H.Tr. 259-62, 293-96, GA %0, 64, 64A, 66, 
66A, 67, 67A; W.Tr. 53-55, 81-82, GX 20, 64, 64A, 66, 
66A, 67, 67A). 


On March 11, 1976, Head was arrested in Thailand. 
At the time of his arrest, Head had in his possession a 
shoulder bag containing « parcel.“ After a warrant was 
obtained for the search of the parcel, it was discovered 
to contain stacks of United States currency totalling 
$26,800 (H.Tr. 351-55, GX 15, 16; W.Tr. 102-04, GX 
15, 16). 


On March 19, 1976, Agent Taylor, acting pursuant to 
a search warrant, seized from the post office at 90 Church 
Street in New York an envelope addressed to Bruce 
Wheaton (H.Tr. 296-99, GX 17, 18; W.Tr. 82-83, GX 17, 
18).** The envelope contained a letter, dated March 8, 
1976, signed, “From your friend Boonterm,” and which 
read, in pertinent part: “... Bruce this time I consign 
to you (14) harp ‘tur’....” (GX 18). A “tur” isa 


*The parcel was addressed to “S/Sgt. Donald Head, OL 16 
AMT, Box 7885, APO San Francisco, Califorr’a 96303,” with a 
return address of “MR. F. L. Cherry, 1342 Eastern Avenue NE, 
Apt. 101, Washington, D.C. 20019” (GX 15). Prior to trial, 
Frank L. Cherry was named as an unindicted co-~onspirator 

** The full address on the envelope was as follows: 

“TO Mr. Bruce E Wheaton 
1048 E. 228 S.T. 
Bronx 10466 Newyork 
U.S.A.” 
The return address read as follows: 
“From M.r. Boonterm Petgumnerd 
‘Permsuk farm.’ In front of Utapao air-port 
Satahip Shoburi Thailand” (GX 1‘). 
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term used by Thai narcotics traffickers to indicate a unit, 
and “14 harp tur” means half a unit or 350 grams of 
heroin (H.Tr. 372-73; W.Tr. 107). 


On March 23, 1976, Wheaton was arrested at his resi- 
dence in Carson, California, by a DEA agent. At that 
time, Wheaton surrendered his passport, which indicated 
that Wheaton had arrived in Bangkok on February 26, 
1976 and departed Thailand on March 5, 1976. In 
addition, the following items were seized from Wheaton’s 
residence pursuant to a search warrant: a small phone 
book containing the names and addresses of Donald 
Head, Frank L. Cherry and Boonterm Petgumnerd; an 
envelope addressed to Wheaton at “1048 E. 228 S.T., 
Bronx 10466 Newyork, U.S.A.,” and containing a letter, 
dated February 23, 1976, that was signed, “From your 
friend Boonterm’”, and that stated in part: “I hove if 
you received my letter you wiil hurry to go to meet me 
in Thailand or hurry to sent money to me.. .”; an 
unfinished letter written to Donald Head; and Chavalit 
Hotel stationery and records irom the hotel showing 
that W*eaton had stayed there from February 26 to 
March 5, 1976 (H.Tr. 421-27, 551, GX 21, 22, 22A, 
238A, 100, 101).* 


The Defense Case 


.‘either defendant offered any evidence. 


*The items seized from Wheaton’s residence were not offered 
at his trial because of the questionable legality of the search. 
The dates of Wh -ston’s stay at the Chavalit Hotel were ad- 
mitted by stipulation at his trial (W.Tr. 118, GX 70, 100, 101). 


14 
ARGUMENT 
POINT | 


The trial court properly admitted into evidence 
the $26,800 seized from Head after his arrest. 


Head attacks his conviction on the ground that the 
trial court crred in failing to suppress the $26,800 in 
cash contained in a package in his possession at the 
time of his arrest. 


The facts that were developed at a pretrial sup- 
pression hearing, held on May 3, 1976, and that are not 
in dispute are, briefly, as fullows: On March 9, 1976, 
Special Agent Frederick Kerr of the Air Force Office 
of Special Investigations informed Captain Robert E. 
Roberts, Commanding Officer of the United States air 
mail terminal in Bangkok, that the DEA was conducting 
an investigation into alleged narcotics trafficking by a 
serviceman employed at Roberts’ mail terminal, and gave 
Roberts certain descriptive information about the service- 
man. Roberts stated that he believed Donald Head fit 
the description Kerr gave him. On March 10, 1976, a 
complaint was filed in the Southern District of New 
York charging Head with importing heroin from Thailand 
into the United States. Word of the filing of this com- 
plaint was immediately relayed to DEA officials in Thai- 
land, where it arrived, because of the International Date 
Line, on March 11, 1976 (H.Tr. 30, 55-58, 98, 101-08). 


Meanwhile, on March 10, Roberts learned that a 
registered parcel addressed to Head had been received 
at the terminal. Examining the package under a fluoro- 
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scope—as is routinely done at the air mail terminal pur- 
suant to Air Force regulations *—Roberts and members 
of his stai¥ determined that the parcel contained outlines 
of what appeared to be stacks of currency. Roberts 
relayed this information to Kerr. The package was not 
opened and -vas held at the mail terminal to be picked 
up by the uddressee, Head (i.Tr. 33-41, 49-52, 61, 
99-100). 


On March 11, Roberts telephoned Head and asked 
him to come to the mail terminal to complete processing 
for his transfer to the United States. When Head 
arrived at the terminal at about 3:00 P.M. that after- 
noon, accompanied by his infant daughter, Roberts told 
him to complete his processing, pick up his mail and 
return to Roberts’ office. When Head returned to the 
office shortly thereafter, he was placed under arrest on 
the basis of the Southern District of New York com- 
plaint, and a blue vinyl shoulder bag was taken from 
him. Head’s daughter then began to cry, and Head 
asked Matthew Maher of the DEA’s Bangkok office to 
open the shoulder bag and take out a bottle of milk to 
pacify the child. As he did so, Special Agent Maher 
noticed the unopened package in the bag and removed 
it. Head was advised of his constitutional rights and 
declined to consent to the search of the package (H.Tr. 
18, 25-33, 60-66, 85-91, 96). 


Shortly after the arrest, Special Agent Kerr tele- 
phoned the Air Force Office of Special Investigation at 
the Utapao Air Force Base and, after informing Special 
Agent Kirby Oak what had occurred, requested authori- 


*Under the Air Force’s anti-contraband program, second, 
thira and fcurth class parcels are randomly opened at the air 
terminal and cheir contents examined. All other parcels are ex- 
amined under fluoroscope machines (H.Tr. 50-51). 
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zation to open the parcel. At approximately 5:00 P.M., 
Kerr received from Oak notice that Colonel Howard 
F. O’Neal, the Commanding Officer for Air Force per- 
sonnel at the Utapao Air Force Base, had signed a 
search warrant authorizing the opening of the parcel. 
At approximately 6:00 P.M., the package was opened by 
Kerr and others, and the $26,800 seized (H.Tr. 45-46, 
58, 68-77, 80, 88-99 102). 


At the conclusion of the hearing, Judge MacMahon 
denied the motion to suppress and thereafter filed a 
written opinion, dated May 5, 1976, in which he held 
that the fluoroscopic examination and subsequent open- 
ing of the parcel were proper under Air Force regulations 
and did not violate Head’s Fourth Amendment rights. 


A. The flucroscoping of the mail package was 
properly conducted pursuant to Air Force regu- 


lations and did not violate Head‘s constitu- 
tional rights. 


Head contends that the fluoroscoping of the package 
by Air Force personnel was without authority and in 
violation of his constitutional rights. 


The Don Muang air mail terminal where the pack- 
age was received and fluoroscoped is directed and man- 
aged by the United States Air Force pursuant to Title 
39, United States Code, Section 406, which states that 
the Postal Service may establish branch offices on Armed 
Forces and defense installations and that these branches 
shal} be manned and postal services performed by Armed 
Services or other personnel. 


The Air Force, recognizing that its mail facilities 
present a facile means for transporting contraband and 
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acutely aware of a modern day narcotic problem among 
its servicemen, has established an anti-contraband pro- 
gram to deter those using the mails from trafficking in 
illegal goods and drugs. Thus, in implementing Section 
406, the Air Force has issued a comprehensive manual 
entitled “Postal Service—Responsibilities and Procedures 
(January 23, 1973), which reads in part as follows: 


“Fluoroscope and other detection equipment will 
be used by military postal personnel as directed 
by the military department whi-h operates the 
military post office.” /d. at Chapter 14-3(c). 


“Commanders at all !evels will establish vontinuing 
information programs to discourage and deter 
mailing of narcotics, drugs and other contraband 
and will review their procedures to insure that 
effective contrcls are implemented to prevent the 
use of personal mail for the mailing of all forms 
of contraband.” Jd. at Chapter 14-3(i). 


In addition to subsection (c), subsections (f) and (j) 
explicitly provide for the examination, including fiuoro- 
scoping, of incoming packages at Air Force postal in- 
stallations.* Thus, it is clear that the fuoroscoping of the 
package was done in the normal course of the operation 
of the air mail terminal pursuant to explicit authori- 
zation.** 


* Furthermore, the Air Force Manual on Postal Operations 
instructs that “[i]f possible, a 100% inspection should be per- 
formed on all parcels...entered into postal channels regardless 
of destination.” Chapter 92-4 of United States Air Force Postal 
and Courier Cperating Procedures. 

** The statutes relied on by Head—39 U.S.C. §§ 3623 and 
4057—are inapposite, as they proscribe the opening of first class 
mail. Air Force personnel are prohibited from opening first 
class mail without a warrant (H.Tr. 50-51), and the package in 
this case was not opened prior to Head’s arrest. 
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Head further arzues that -he fluoroscoping was an 
unreasonable search in violation of the Fourth Amend- 
ment. A fluoroscopic examination alone is not, however, 
a search and seizure within the meaning of the Fourth 
Amendment. “It has often been held that the use of 
certain ‘sense enhancing’ instruments to aid in the detec- 
tion of contraband . . . does not constitute an imper- 
missible Fourth Amendment search.” United States v. 
Bronstein, 521 F.2d 459, 462 n.8 (2d Cir. 1975), cert. 
denied, 424 U.S. 918 (1976). Thus, this Court has re- 
jected the contention “that the police are limited to the 
resources of their physical senses and that the use of 
scientific assistance . . . in pursuit of the criminal is 
impermissible.” Id. at 462. 


Fluoroscoping reveals only a two dimensional outline 
of the contents of the object Seing examined, similar to 
that which might be observed by holding the object up 


to a strong light.* The Supreme Court has specifically 
excepted such “outward” examinations of the mail from 
che ambit of the Fourth Amendment. Ex-parte Jackson, 
96 U.S. 729 (1877). <A case that is particularly in- 
structive is Unitea States v. Sohnen, 298 F. Supp. 51 
(E.D.N.Y. 1969). There, the disputed search involved 
the actual opening of the defendant’s mail containing 
illegally imported gold coins. The court relied in part 
on an earlier “spectroscopic examination [of the package 
which] revealed dise-shaped objects,” in holding that the 
opening of the package was proper. /7. at 55. See also 
United Stctes v. Richardson, 388 ¥.2d 24> (6th Cir. 
1968). 


* At the suppression hearing, Captain Roherts testified that 
the fluoroscope does not take a hard picture, a .n X-ray machine 
does, but rather shows outlines that give so.ne idea of what is in 
the package (H.Tr. 34-35). 
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Even assuming arguendo that the fluoroscoping is a 
“search” within the meaning of the Fourth Amendmen<, 
its use in the context cf this case was clearly reasonable 
and should not be condemned as violating the Fourth 
Amendment. See UU». ‘ed States v. Edwards, 498 F.2d 
496, 498 (2d Cir. 1974). The Supreme Court has noted 
that the “specific content and incidents of [one’s rights 
under the Fourth Amendment] must be shaped by the 
context in which {they are] asserted.” Terry v. Ohio, 392 

o. 1, 9 (1968). Specifically, the Supreme Court has 
recegrized that “the different character of the military 
community and of the military mission require a different 
application of [constitutional] protection.” Parker v. 
Levy, 417 U.S. 783 (1974). See also Schlesinger v. 
Councilman, 420 U.S. 238 (1975) ; Secretary of the Navy 
v. Avrech, 418 U.S. 676 (1974). 


In view of the magnitude and the seriousness of the 
drug problem in the Armed Forces, Schlesinger v. Council- 
man, supra at 760, the fluoroscoping of the defendant’s 
package was reasonable and permissibie under the Fourth 
Amendment. The Fifth Circuit recently held warrant- 
less drug inspections conducted as part of the Army’s 
drug abuse program to be reasonable and constitutionaily 
permissible under the Fourth Amendment, noting that 
“to require a warrant as a pre-condition for a valid drug 
inspection would prove unduly ourdensome and would 
severcly undermine the effectiveness of the drug inspec- 
tions.” Committee for G. I. Rights v. Callaway, 518 F.2d 
466, 477 (5th Cir. 1975). The Fifth Circuit reasoned, 
inter alia, that the increased incidence of drug abuse in 
the Armed Forces poses a substantial threat to the readi- 
ness and efficiency of our military forces; that the “ex- 
pectation of privacy,” Katz v. United States, 389 US. 
347, 361 (1967) (Harlan, J., concurring), is different in 
the military than it is in civilian life; and that the 


20 


primary purpose of the inspections was “to ferret out 
illegal drugs.” Committee for Gl. Rights v. Collaway, 
supra at 476-77. The same logic supports the routine 
Juoroscoping of packages at the Air Force mail terminal, 
pursuant to which Head’s package was examined in the 
instant case. Particularly significant, as the court below 
noted, is the absence of any expectation of privacy by 
Head, especially in light of his seryice in the Air Force 
as a postal shift supervisor and his’consequent familiarity 
with the fluoroscoping procedures. 


Moreover, the Second Circuit has recognized that, 
even outside of the military context, “ ‘administrative 
searches’, conducted pursuant to a general regulatory 
scheme rather than an investigation to secure evidence 
of a crime, have regularly been upheld where the statu- 
tory procedures have been reasonable.” United States v. 
Edwards, supra at 498 n.5. The Air Force regulations 


cited above clearly establish the general regulatory nature 
of the fluoroscopic examination carried out at the Don 
Muang air mail terminal. “Danger alone” may satisfy 
the test of reasonableness. United States v. Edwards, 
supra at 500. The presence of illegal drugs in the Armeu 
Forces creates a very real danger to the health of service- 
men and the military preparedness of our nation. Com- 
mittee for G.I. Rights v. Cailaway, supra. As Judge 
MacMahon found and noted, ‘we deal here with a United 
States military installation, far from our own shores, in 
a country where the presence of our military is a tense 
political issue,” 76 Cr. 295 (May 5, 1976), slip op. at 7, 
and “international trafficking in drugs presents serious 
dangers to all our citizenry, a danger just as real as that 
presented to airline passengers that their pla.:e could be 
skyjacked.” Jd. at 10. The danger is certainly far 
greater and the search far more reasonable here 
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than in other situations where similar general ad- 
ministrative searches have been upheld. United States 
v. Vaughan, 475 F.2d 1262 (10th Cir. 1973) (dictum) ; 
United States v. Miles, 480 F.2d 1217 (9th Cir. 1973) 
(search of all commercial vehicles entering a restricted 
military base); Downing v. Kunzig, 454 F.2d 1230 (6th 
Cir. 1972) (search of briefcases and packages carried 
into federal buildings). Indeed, the fluoroscoping of a 
mailed package is “far less intrusive than searches of 
individuals or of their immediate effects.” United States 
v. Doe, 472 F.2d 982, 985 (2d Cir.), cert. denied, 411 
U.S. 969 (1973). 


Moreover, the package was fluoroscoped shortly after 
its arrival in Thailand. Many decisions of the Suprem2 
Court and the United States Courts of Appeals have 
underlined the distinction, for purposes of the Fourth 
Amendment, between searches conducted within a country, 


in which case the warrant requirement of the Fourth 
Amend~:-nt applies, and searches at points of entry. 
Carroll v. United States, 267 U.S. 182, 151-52 (1925) ; 
Boyd vy. United States, 116 U.S. 616 (1886). The ra- 
tionale for the distinction is that the purpose of the 
latter is not to apprehend persons but to prevent the in- 
troduction or exportation of contraband. Carroll Vv. 
United States, supra. Thus, searches dy customs official 
need not be supported by a warrant or based upon prob- 
able cause. United States v. Ortega, 471 F.2d 1350, 1360 
(2d Cir. 1972), cert. denied, 411 U.S. 948 (1973) ; United 
States v. Glazion, 402 F.2d 812 (2d Cir. 1968), cert. 
denied, 393 U.S. 1121 (1969). See also United States v. 
Hill, 480 F.2d 129 (5th Cir. 1970); Gonzalez-Alonso Vv. 
United States, 379 F.2d 347 (9th Cir. 1967). Compare 
United States v. Brignoni-Ponce, 422 U.S. 873 (1975); 
Almeida-Sanchez v. United States, 413 U.S. 266 (1973) 
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(search of a person at border need not be based on prob- 
able cause or warrart.) 


Further, the right to search for possible customs vio- 
'stions extends to first class mail that has crossed inter- 
«ational boundaries, United States v. King, 517 F.2d 
350, 352-53 (5th Cir. 1975) ; United Staies v. Odland, 502 
F.2d 148, 151 (7th Cir.), cert. denied, 419 U.S. 1088 
(1974) ; United States v. Swede, 326 F. Supp. 53 (S.D. 
N.Y. 1971), including mail between a branch post office 
at an Armed Forces post in a foreign country and the 
United States. United States v. Milroy, Dkt. No. 75-1675 
(4th Cir. Mar. 2, 1976).* 


It follows from these decisions that even if the pack- 
age had been opened when it was received at the air mail 
terminal—in contrast to the far less intrusive examina- 
tion that actually occurred—the search would not have 
offended the Fourth Amendment. Indeed, the cases cited 


above concerned searches that occurred in the continental 
United States, and quite arguably the rationale sup- 
porting warrantless customs searches applies with even 
greater force when the search takes place on a military 
installation abroad. Not only is the applicability of the 
Fourth Amendment more tenuous, see United States v. 
Cotroni, 527 F.2d 708 (2d Cir. 1975), but the inter- 
ests of the military and of the nation in foreign 


* The fact that the package was sent from the United States 
to the air base in Thailand, rather than in the opposite di- 
rection, does not distinguish this case from the reasoning ap- 
plied in other customs :.arch cases. Such a check of mail from 
the United States for money sent in payment for contraband 
mailed into the country provides an “. . . effective [control] ... 
to prevent the use of personal mail for the mailing of all forms 
of contraband,” as authorized by the Air Force regulations deal- 
ing with customs examinations. Postal Service—Responsibilities 
and Procedures (Jan. 23, 1973); Chapter 14-3 (i). 
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relations, as has already been discussed, affect the “rea- 
sonableness” of the search. Best v. United States, 184 
F.2d 131 (1st Cir. 1950), cert. denied, 340 U.S. 939 
(1951). The fluoroscopic examination of the package 
was entirely proper. 


B. The seizure and opening of the package follow- 
ing Head’s arrest were lawful. 


Even if the fluoroscopic examination of the package 
violated the Fourth Amendment, its seizure and opening 
subsequent to Head’s arrest were proper. Since Head 
has not challenged the lawfulness of his arrest—and 
rightfully so, in view of the overwhelming probable 
cause that existed for his arrest—the search must be 
upheld as incident to his arrest, the package being 
“within his immediate control” at that time. Chimel 
v. California, 395 U.S. 752, 763 (1969). 


Altnough the search of the package did not occur 
until approximately three hours after Head’s arrest, the 
search remained “incidental” to the arrest and was thus 
valid. ‘“{O]nce an accused has been lawfully arrested, the 
effects in his possession that were subject to search at 
the time and place of the arrest may lawfully be searched 
and seized withou. a warrant even after a substantial 
time lapse following the arrest.” United States v. Ed- 
monds, 535 F.2d 714, 720 (2d Cir. 1976); see United 
States v. Edwards, 415 U.S. 800 (1974); United States 
ex rel. Muhammed v. Mancusi, 432 F.2d 1046 (2d Cir. 
1970), cert. denied, 402 U.S. 911 (1971). 


Moreover, the package was not opened and its contents 
searched until after a search warrant was signed by the 
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Commanding Officer of the air base. Article 36 of the 
Uniform Code of Military Justice, 10 U.S.C. § 836(a), 
explicitly authorizes the President to prescribe rules con- 
cerning the procedures to be used in military criminal 
matters. Chapter 152 of the Manual for Courts-Martial 
of the United States provides that a search may be 
authorize? by 2 commanding officer upon a sh swing of 
probable cause* in certain situations, including, “a 
search of property owned, used, or occupied by or in the 
possession of, a person subject to military law, 

[and] property being situated in a military installation, 
enca™ipment, or vessel 9» some other place under military 
control or situated in . :upied territory or a foreign 
country” (emphasis added). The fact that no written 
aff-ovit was made by the government agent requesting 
the v.ar ‘rrelevant. Under military law, authority 
to search ..y be granted upon oral and unsworn state- 
ments of » government agent. Wallis v. O’Kier, 491 


F.2d 1323 (10th Cir.), cert. denied, 419 U.S. 901 (1974); 
United States v. McFarland, 19 U.S.C.M.A. 356, 41 
C.M.”. 356 (1970); United States v. Hartsook, 15 
U.S.C.M.A. 291, 35 C.M.R. 263 (1965).** The search of 
the package was therefore conducted pursuant to a law- 
ful warrant. 


*Such a procedure was, in the factual context of this case, 
necessary, since recourse to a federal magistrate or state judge 
as required by Rule 41 of the Federal Rules of Criminal Pro- 
cedure was a logistical impossibility. 

** Head did not claim in his pre-trial suppression motion or 
at any other time below that the search was made on less than 
probable cause, and would thus be foreclosed frm doing so here. 
United States v. Schwartz, 585 F.2d 160, 163 (2d Cir. 1976): 
United Siutes v. Rollins, 522 F.2d 160, 165 (2d Cir. 1975), cert. 
denied, 424 U.S. 918 (1976). In view of the evidem known to 
the Thailand DEA agents and Air Force police agents at the 
time of the arrest and seizure, such a claim would have been 
frivolous, 
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In sum, the trial court did not commit error in ad- 
mitting into evidence the $26,800 seized from Head after 
his arrest.* 


SINT Il 


Wheaton wus shown to be a member of the 
conspiracy by « fair preponderance of the evidence 
independent of his co-conspirator’s declarations, and 
there was more than sufficient evidence to support 
both Head’s and Wheaton’s convictions. 


Wheaton claims that the hearsay declarations of the 
other conspirators should not have been admitted against 
him because there was insufficient evidence, independent 
of those declarations, that he was a member of the con- 
spiracy. In addition, both Wheaton and Head contend 
that the evidence in general was insufficient to support 
their convictions. 


A. Wheaton was shown by 11 fair preponderance 
of the independent evidence to be a member 
of the conspiracy. 


It is the well established rule in this Circuit and else- 
where that hearsay declarations made by one conspira- 
tor are admissible against another conspirator if a “fair 
preponderance of the evidence independent of the hear- 
say declarations” shows that the declaration » | ~e made 


*Even if the admission of the $26,800 was error, in view 
of the overwhelming evidence of Head’s guilt — including the 
tapes of his conversation with Jamroon and his telephone con- 
versation with Boonsak after the latt arrest, and the in- 
court identification of him by Jam on and Eoonsak—it was 
harmless beyond « reasonable coubt. United States v. Ong, Dkt. 
No. 76-1087 (2d Cir. Sept. 14 1976): United States v. Glasser, 
443 F.2d 994, 1003 (2d Cir.), cert. denied, 404 U.S. 854 (1971). 
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in furtherance of the conspiracy a:id that the defendant 
against whom the stavements are offered was a mem- 
ber of that conspiracy. United States v. Geo»ey, 417 F.2d 
1116, 1120 (2d Cir. 1969), cert. denied, i U.S. 1028 
(1970).* It is also clear that this independent evidence 
may consist completely of circumstantial evidence. United 
States v. Wiley, 519 F.2d 1348, 1350-51 (2d Cir. 1975); 
United States '. Munfredi 488 F.2d 588, 596 (2d Cir. 
1973), cert. denied, 417 U.S. C03 (1974); United States 
v. Geaney, supra. 


In the instant case, there is no dispute that beginning 
at least in the Fall of 1975 and continuing until March 
1976, when several of the conspirators were arrested, an 
international conspiracy existed to import heroin from 
Thailand into the United States and distribute it there. 


In his telephone conversation with Boonsak on March 
23, 1976, Wheaton, in his own words, confirmed his mem- 
bership and specific role in this conspiracy.** Wheaton. 
admitted knowing Boonterm and Head (Don), and ac- 
knowledged the role played by Boonterm (the supplier) 
and Head (the sender) in the criminal scheme.*** More- 


*Evidence that is admissible under an exception to the 
hearsay rule other than the exception for statements of co- 
conspirators may be considered in making the finding under 
Geaney. 417 F.2d at 112° n.3. 

**The transcript of the telephone conversation (GX 67, 
67A) is set forth in full in the appendix to Wheaton’s brief on 
appeal. 

*** This portion of the transcript (G\. 67A) reads:— 

“BOONSAK: Mr. Boonterm told you about that, about 
I’m come to New York. 

WHEATON: Um, hum, how did you get my number? 

BOONSAK: Ah—I—before I came here Boonterm 
gave me your address in Bronx. I went 
down there, I never see you. They said you 


[Footnote continued on following page] 


*, 
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over, when Boonsak told Wheaton about his difficulty in 
selling the “units” and “merchandise’--—code words for 
heroin—that Boonterm and Head had s him, Wheaton 
clearly indicated that he understood wi. .t Boonsak was 
talking about and said that he would call Boonsak back. 
Wheaton asked Boonsak where he was staying in New 
York and what his telephone number there was.* Afver 
Boonsak told Wheaton that information, as well as his 
physical description and the fact that he had Bocr‘erm’s 
identification card, Boonsak again asked Wheat: .o help 
in selling the two units. Wheaton agree? to 40 so and 
further agreed with Boonsak’s suggestio: bat Wheaton 
take the two units, sell them and senu -< money to 
Boonterm.** Finally, when Boensak asked Wheaton how 


went to Bangkok. And I call to Boonterm 
last night. Boonterm gave me this number 
to get in touch with you 

WHEATON: Yes, what’s up? 

BOONSAK: Ya. I, I, I need some help from you. 

WHEATON: Like what? 

BOONSAK: Yes, uh—I got the, the merchandise, two 
units, you know, they send it from Bang- 
kok. Boonterm send it to me, but I cannot 
entrust the customer here because I deal 
this bus, business with him before, but this 
time they try to cheatins me; I have two 
units in here. I try you ‘» help me. Don, 
do you know Don, right? 

WHEATON: Um hum. 

RU0ONSAK: Donald Head, yah he send it to me. Can 
help me that? 

WHEATON: I don’t know. I'll have to get back with 
you man because I not going to be in New 
York for a while now.” 

* Wheaten never called Boonsak back because after th‘s tele- 
phone call federal agents arrested Wheaton at the Carson, Cali- 
fornia address. 

** “BOONSAK: Please help me, okay, because I don’t know 
anything weil vou know. I have two units 
in here, but I don’t know how to do it. 


[Footnote continued on following page] 
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much he, Wheaton, could sell the units for, Wheaton an- 
swered, “... con’t know. Don’t ask me that question on 
the phone *.”’ (emphasis added) From this last re- 
mark, Juag. ..acMahon was warranted in inferring that 
Wheaton was an experienced narcotics dealer and thus 
reluctant to talk about specific details of his trade, such 
as the price of heroin, on the telephone. 


Other independent evidence also tied Wheaton to the 
conspiracy. While in the Air Force, Wheaton had been 
stationed at the Utapao Air Base in Rayong, Thailand, 
where Boonterm lived. Wheaton visited Bangkok and 
stayed at the Chavalit Hotel from February 23 to March 
5, 1976. In addition, on February 4, Boonterm, when 
giving Boonsak his identification card and the slip of 
paper bearing Wheaton’s address in the Bronx, told Boon- 
sak that the latter should visit Wheaton and tell Wheaton 
that he should send the $20,000 he owed Boonterm.* 
Records of the New York State Department of Motor 


WHEATON: Um. 

BOONSAK: And, why not, if you can help ine you take 
this this two units then after you selling 
you send the money to the Boonterm di- 
rectly, okay. 

WHEATON: Um hum. 

BOONSAK: It’s the best way to do it because I cannot 
bring the money. Do you have any idea I 
can bring the money out of this country? 

WHEA7 ON: No, unless you could send it to him. 

BOONSAK: Yeah, would you please, okay? 

WHEATON: Um. ...” (GX 67, 67A). 

* This evidence was not hearsay but, rather, an “utterance 
contemporaneous with a nonverbal act, iudependently admissible, 
relating to that act and throwing some light upon it,” Morga-, 
A Suggested Classification of Utterances Admissible as Res 
Gestae, 31 Yale L.J. 229, 236 (1922); see United States v. An- 


[Footnote continued on following page] 
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Vehicies established that Wheaton had used the address 
Boonterm gave Boonsak. This evidence, in conjunc- 
tion with the phone conversation in which Wheaton ac- 
knowledged knowing Boonterm and Head and their 
roles in the heroin distribution scheme and in which he 
agreed to assist Boonsak in selling the two units, amply 
supported the finding that Wheaton was an active mem- 
ber of the conspiracy from sometime before February 4, 
1976 until his arrest in March. 


Judge MacMahon’s finding that the Government had 
established Wheaton’s membership and participation in 
the conspiracy by a fair preponderance of the evidence 
independent of the hearsay declarations of the conspira- 
tors was, therefore, correct and should not be disturbed. 
United States v. Wiley, 519 F.2d 1348, 1350-51 (2d Cir. 
1975) ; United States v. D’Amato, 493 F.2d 359 (2d Cir. 
1974), cert. denied, 419 U.S. 826 (1974) ; Unite. States 
v. Manfredi, 488 F.2d 588 (2d Cir. 1973), cert. denied, 
417 US. 963 (1974): United States v. Ruiz, 477 F.2d 918 


(2d Cir. 1973), cert. denied, 414 U.S. 1004 (1974) ; 
United States v. Carfaro, 455 F.2d 323 (2d Cir.), cert. 
denied, 406 U.S, 918 (1972); United States v. Calabro, 
449 F.2d 885 (2d Cir. 1971), cert. denied, 404 U.S. 1047 
(1972). 


nunziato, 293 F.2d 378, 376-77 (2d Cir.), cert. denied, 368 US. 
919 (1961), or a “verbal act” showing the existence of a con- 
spiracy to distribute narcotics in which Boonterm was the sup- 
plier and other persons were the sellers and collectors of ".oney. 
See United States v. Wiley, 519 F.2d 1348, 1350 (2d Cir. 19.5); 
United States v. Tramunti, 513 F.2d 1087, 1109 (2d Cir.), cert. 
denied, 423 U.S. 832 (1975); United States Vv. D’Amato, 493 
F.2d 359, 363-64 (2d Cir.), cert. denied, 419 U.S. 826 (1974). 
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The evidence was sufficient to support 
‘eaton’s convictions. 


1 also argues that there was insufficient evi- 

pport his convictions.* As previously noted, 

e clearly established the existence of a con- 

ginning in the Fall of 1975 and continuing into 

1976, to smuggle heroin into the United States 

©. distribute it there. “[O]nce a conspiracy is shown, 

only slight evidence is needed to link another defendant 

with it ... [citation omitted].” United States v. Marra- 

pese, 486 F.2d 918, 921 (2d Cir. 1973), cert. Jenied, 415 

U.S. 994 (1974) ; see United States v. Braasch, 505 F.2d 

139, 148 (7th Cir. 1974), cert. denied, 421 U.S. 910 

(1975). The properly admitted hearsay statements of 

Wheaton’s co-conspirators made in furtherance of the con- 

spiracy, along with the independent evidence discussed in 

the preceding section, amply supported Wheaton’s con- 
victions .» the charges against him in the indictment. 


On February 4, 1976, while in Head’s apartment, 
Boonterm gave Boonsak a slip of paper bearing Whea- 
ton’s name and his address in the Bronx, ...g with 
Boonterm’s Thai identification card bearing nis photo- 
graph. Boonterm instructed Boonsak to visit Wheat 
show him the card, and tell Wheaton to senu the 
$20,000 he owed Boonterm.** The jury was warranted 


*T) second point of Wheaton’s brief on appeal is that 
his “conviction . . . must be reversed on the ground that there 
is insufficient evidence on which to sustain his conviction,” while 
the third point is that his “conviction . . . for importation and for 
distribution of heroin, counts four and five, must be reversed 
on the ground that there is insufficient evidence on which to sus- 
tain his convictions.” The arguments in the two sections appear 
to be essentially the same, and will be treated here together. 

** Jn addition, Manop had earlier told Boonsak that Boonterm 
knew a man, Bruce, who in turn had a friend named Don who 
could mail heroin ovt of the country. 
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in infe:ring that Wheaton had not yet paid Boonterm 
for a vast sh’>menrt o* heroin, and that Boonsak had 
join~” conspiracy in which Wheaton was already a 
memt.., specifically, a distributor ef the heroin supplied 
by Boonterm and mailed by Head. 


Further, Wheaton was registered at the Chavalit Hotel 
in Bangkok from February 26 to March 5, 1976.* In late 
Februar; and early March, Manop ft-’ gonsak that 
while Wheaton was in Thailand he } ue to Utapao 
in the Rayong province and purchase o or three units 
of heroin from Boonterm, and that Head had mailed the 
units to the United States for Wheaton. Wheaton’s role 
in the conspiracy was further established by Boonsak’s 
March 9 taped conversation with Mancp, in which Manop 
stated that Wheaton had left Thailand the same day that. 
Boonsak had left and that Head had already mailed two 
units for Wheaton; in Boonsak’s March 10 taped conver- 
sation with Head, in which Head stated that he was 
going to “L.A.” to see a friend, and that Wheaton and 
Boonterm had talked about their financial problems when 
they met in Bangkok; and by the letter from 2oonterm to 
Wheston, seized from the post office, in which Boonterm 
wrote that he consigned to Wheaton “1% harp tur,” or 
half a unit of heroin (350 grams). When this is all 
viewed in conjunction with the other evidence against 
Wheaton discussed in the preceding section of this brief, 
including the taped conversation betweer Joonsak and 
Wheaton on March 23, in which Whea*.. through his 
own words showed his knowledge of the ecunspiracy, ad- 
mitted his association with oth ~oontexm and Head, and 
agreed to sell the “two un*ts” Boonsak had in New York 
and send the money to Boonterm, there was ample evidence 
“pon which a reasonable mind might fairly conclude 


* Wheaton stipulited to this fect at trial. In addition, his 
passport showed his cntrv and ceparture from Thailand on 
February 26, 197° an? “arch 5, 1976, respectively. 


cal 
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guilt beyond a reasonable doubt.” United States v. Taylor, 
464 F.2d 240, 243 (2d Cir. 1972); see United Statee v. 
De Garces, 518 F.2d 1156, 1159-60 (2d Cir. 1975).* 


Wheaton further contends that there was no evidence 
directly connecting him to the Februery 23, 1976 ship- 
ment of heroin that was the basis of Counts Four and 
Five. Wheaton, however, being an integral member of 
the conspiracy prior to February 4 and continuing to 
participate in it into March, was responsible for the 


* Wheaton argues that the evidence against him was a 
“single act”—the telephone conversation with Boonsak—that was 
insufficient to prove his membership in the ccnspiracy. He 
ignores, however, the substantial evidence discussed above showing 
Wheaton’s participation in the conspiracy at least by February 
4 and his activities thereafter in furtherance of the conspiracy. 
The “single act” cases Wheaton relies on are completely in- 
applicable to the facts here. See United States v. Torres, 503 
F.2d 1120, 1123-24 (2d Cir. 1974). 

Wheaton also claims that the trial court erred in instructing 
the jury on the necessity of finding membership in the conspiracy 
only on the basis of evidence independent of the hearsay st.te- 
ments of co-conspirators. However, a ful! reading of JiJige 
MacMahon’s charge shows that he properly instructed the jy: 

“Here again, in determining the intent of the defendant, 
it is obviously impossible to look into his mind. However, 
intent and knowledge may be inferred from the way a 
defendant acts, by his statements, and by all the sur- 
rouncing circumstances. 

Thus, the old adage, ‘Actions speak louder than words,’ 
also applies here. In this connection, you m not rely 
upon statements of one defendan’ to find tua anc her 
defendant was a member of a udy y. You must 
determine the membership of this . fendant sclely upc 
the evidence concerning his own act’ is, his own conduct 
an' his own statements.” (W.Tr. 16. 

Moreover, after the instructions to the jury, \WWheaton neither »b- 
jected nor requested any further instructions on any subject. 
Consequently, he is now foreclosed from raising this issue on 
appeal. United States v. Rose, 500 F.2d 12, 17 (2d Cir.), cert. 
denied, 422 U.S. 1081 (1975). 
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substantive offenses committed by his co-conspirators in 
furtherance of the conspiracy, even though he may not 
actually kave participated in the substantive offenses, 
Pinkerton v. United States, 328 U.S. 640 (1946) ; Unitea 
States v. Finkelstein, 526 F.2d 517, 522 (2d Cir. 1975) ; 
United States v. Aloi, 511 F.2d 585, 600 (2d Cir.), cert. 
denied, 423 U.S. 1015 (1975) ; United States v. Cobb, 446 
F.2d 1174, 1177 (2d Cir.), cert. denied, 404 U.S. 984 
(1971), and in response to a specific question from the 
jury, Jv ge MacMahon, without objection from Wheaton, 
instruci*d the.a as to the liability of the defendant for 
the acts of his co-conspirators. * 


“The Court: I have your note: 

‘Does membership in a conspiracy make one responsible 
for all acts of the other members, whether known or un- 
known?’ 

I take ‘t you mean whether they know the actor or 
whether they know what he does. The answer is yes, 
so long as the act of any member of the conspiracy is in 
furtherance of the purposes of the conspiracy and while 
the defendant is still a member of it, he is respousible 
for the acts of any other member of the conspiracy, even 
thouzh he is not present, evrn though he does not know 
who is doing the act, or eves though he d- sn’t know what+ 
is done. 

As I told you, every member of a conspiracy is a 
partner or an agent of every other member, and therefore 
the act of any memtr of the conspiracy during its exist- 
ence in furtherance o: che purposes of the conspiracy binds 
every other member sv long as he is still a member of the 
conspiracy. He is bound by everything that takes place 
by a conspirator after he becomes a member. 

I think that answers your question. 

Any exceptions? 

Mr. Virella: None, your Honor. 

Mr. Solomon: None, your Honor.” (W.Tr. 180-81) 
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C. The evidence was sufficient to support Head’s 
convictions. 


Head similarly attacks his convictions on the ground 
that the proof submitted by the Government was in- 
sufficient. The claim is utterly frivolous. 


Boonsak identified Head at trial as the man whose 
apartment he had visited in February 1976 with Boon- 
term, Manop and Perm, and who had explained to him 
how the heroin was to be mailed out of the country.* 
Jamroun also identified Head as the person with whom, 
when Jamroon was posing as Boonsak’s uncle, he spoke 
about the package of heroin that was received by the 
agents in New York on February 23, 1976. Moreover, 
the tape of that highly incriminating conversation was 
admitted into evidence, as was the tape of Boonsak’s 
March 10, 1976 telephone conversation with Head. In 
addition, Head’s supervisory position at the air terminal 
permitted him to arrange for the mailing of the packages 
of heroin; Head was in fact scheculed to leave Thailand 
in early March, as Manop had told Boonsak; and when 


‘Head seems to argue that Boonsak’s testimony was not 
corroborated and that the uncorroborated testimony of an 
accomplice is insufficient to support Head’s conviction. Not sur- 
prisingly, Head’s assertion that the uncorroborated testimony of 
an accomplice cannot support a conviction is unencumbered by 
any citations of decisional authority, since federal law is well 
settled that conviction upon such testimony is proper. See, e.g., 
United States v. Bernstein, 583 F.2d 775, 791 (2d Cir. 1976); 
United States v. Messina, 481 F.2d 878, 881 (2d Cir. 1973), cert. 
denied, 414 U.S. 974 (1974); United States v. Ferrara, 458 F.2d 
868, 871 (2d Cir.), cert. denied, 408 U.S. 981 (1972). In any 
event, as discussed in the text, Boonsak’s testimony was neither 
uncorroborate? nor the only evidence against Head. 
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Head was arrested he had in his possession the package 
containing $26,800 in cash. In sh.rt, the evidence against 
Head was overwhelming. 


In sum, the evidence presented at both trials was 
more than sufficient for the jury to find Head’s and 
Wheaton’s criminal participation in the conspiracy as a 
sender and seller, respectively, of the Thai heroin. See, 
e.g., United Stats v. Tramunti, 513 F.2d 1087 (2d Cir.), 
cert. denied, 423 U.S. 882 (1975); United States v. Riz- 
zv.o, 504 F.2d 419 (2d Cir. 1974); United States 
v. Pui Kan Lam, 483 F.2d 1202, 1208 (2d Cir. 1973), 
cert. denied, 4156 U.S. 984 (1974); United States v. 
Wisniewski, 478 F.2d 274, 279-280 (2d Cir. 1973); 
United States v. Ruiz, 477 F.2d 918 (2d Cir. 1973), cert. 
denied, 414 U.S. 1004 (1974); United States v. Terrell, 
474 F.2d 872, 875-876 (2d Cir. 1973); United States v. 
Calabro, 449 F.2d 885 (2d Cir. 1971), cert. denied, 404 
U.S. 1047 (1972).* 


* Judge Friendly’s statement in United States v. Frank, 4194 
F.2d 145, 158 (2d Cir.), cert. denied, 41£ U.S. 828 (1974), 
is particularly apposite here: 

“In passing on the sufficiency of the evidence, the court 
had only the prosecution’s case, the defense having offered 
none. Tc be sure, the defendants were not required to 
testify ur to present any case at all, and the jury could 
not »ermissibly draw an adverse inference simply from 
the:. failure to take the stand. But the self-incrimination 
* ause does not elevate « defendant’s silence, much less the 

iilure to present any defense case, to th level of a con- 
vincing refutation. When a defendant has offered no case, 
it may be reasonable for a jury to draw inferences from 
the prosecution’s evidence which would be impermissible if 
the defendant had supplied a credible exculpatory: vc -sion 
...” [fin. omitted]. 
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POINT Ill 


The evidence at trial proved the existence of 
the single conspiracy charged in the indictment. 


Head argues that the Government’s proof at trial 
demonstrated the existence of two conspiracies, with 
Head being a member of each one. As already dis- 
cussed, however, the evidence quite clearly established 
a single classic narcotics conspiracy. Boonterm, Manop 
and Perm were the Thai suppliers of the heroin, which 
was given to Head. Head’s critical responsibility was to 
mail the heroin through the Armed Forces postal system 
to the United States. Once it arrived in the United 
States, Wheaton and Boonsak distributed the heroin. 
Moreover, since Head was tried elone, even if the Gov- 
ernment had introduced evidence of more than one con- 
spiracy he could not have been ,;rejudiced. See United 
States v. Sir Kue Chin, 534 F.2d 1082, 1085 (2d Cir. 
1976).* 


POINT IV 


The trial court did not demonstrate any prejudice 
against Head. 


Head charges that Judge MacMahon’s behavior dur- 
ing the trial demonstrated such prejudice against and so 
intimidated the defense that he was prevented from re- 
ceiving a fair trial.. The argument is totally without 
merit. 


* It should be noted that this is the first time Head raises 
his multiple conspiracy issue. At trial, Head failed to submit 
any instructions concerning multiple conspiracies both prior tu 
and after the court’s charge to the jury. Thus, he is now fore- 
closed from raising the issue on appeal. United States v. In- 
diviglio, 352 F.2d 276 (2d Cir. 1965), cert. denied, 898 U.S. 907 
(1966). 
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The main Government witness, Boonsak, a Thai na- 
tional, testified on direct examination both in English 
and, when necessary, through a Thai interpreter. It was 
evident, therefore, that the witness had an English lan- 
guage problem that made it necessary to put leading 
questions to him. The trial court was fully aware of 
this language problem (H.Tr. 149, 156, 159, 180, 250, 
263-64), and because of it asked defense counsel to ask 
Boonsak leading questions during cross-examination 
(H.Tr. 265, 443, 464-66). Nevertheless, defense counsel 
proceeded to ask unclear, confusing and open-ended 
questions,” apparently as part of a trial strategy aimed at 
confusing the witness and forcing him to use the services 
of the interpreter, which, understandably, the witness 
did. Having accomplished this strategic purpose during 
a long and time consuming cross-examination,** defense 
counsel was able to argue in his summation the following: 


“ 


Now, Mr. Boonsak would have 4 


believe that when he testified he had a languae 
problem. I submit to you from my own observe 
tion and from Mr. Boonsak’s own testimony he 
didn’t have a language problem. I submit to you 
that he understood each and every word I said 
very clearly, but chose not to answer it because 
he could not answer it truthfully. 


*These unclear, open-ended questions, which at times used 
slang terminology, are typified by the following: 
“| Before you had this conversation with Mr. Jack on 
February 18, 1976, sir, did you speak to Mr. Manop in 
Thailand about the contents of this conversation or about 
any conversation you are going to have? (H.Tr. 519).” 
** Among other things, defense counsel asked Boonsak to ex- 
plain the meaning of statements in nearly all fourteen of the 
taped conversations that were introduced into evidence. See 
H. Tr. 484. 
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Why do | say that? Number 1, if I recall 
correctly, Mr. Boonsak testified on direct exami- 
nation without the benefit of an interpreter. Mr. 
Boonsak testified during his cross-examination 
that he was here for a number of months, two 
to three months, I believe he said, and he attended 
classes five days a week at the New York Busi- 
ness School. And I assume that we all under- 
stand those classes were conducted in English and 
I don’t think Mr. Boonsak had any interpreter 
with him at that time. So I suggest to you very 
strongly, if I may, that Mr. Boonsak was hiding 
behind th:* interpreter and I submit to you that 
in my opin‘on Mr. Boonsak was one of the most 
evasive people I have ever seen. 


Every time I asked him a question that called 
for a yes or no answer, we went back to Mr. 
Manop, Mr. Manop said this, Mr. Manop said 


that, but I could never really get a clear and 
definitive answer from him.” (H.Tr. 569-570) 


As Head’s counsel pursued this defense tactic, which 
consumed the better part of two days,* Judge MacMahon 
understandably became concerned that the jury was being 
bored and that the defense was unduly wasting the 
valuable time of ‘he court and jury. A complete read- 
ing of the Boonsak cross-examination shows that Judge 
MacMahon repeatedly asked wat leading questions be 


* Head seeks to give the impression that the trial court 
improperly cut off his cross-examination of the witness (Head 
Br. at p. 30). However, the exchange that he quotes is taken 
out of context, since it occurred near the end of the first full 
day of cross-examination. Head resumed his lengthy cross- 
examination of Boonsak on the following day and was not cur- 
tailed in conducting further cross-examination. 
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put to the witness amd, on one occasion outside the 
presence of the jury, offered to assist counsel in this 
regard: 
“. . Q. Did Mr. Manop, or Mi. Boonterm, or 
Mr. Perm ever mail a package of heroin from 
Thailand withou' your being there? .. . 
. . . A. [Through interpreter:; I don’t under- 
stand the question very clearly. What do you 
reolly mean by it? 
rhe Court: All right. He doesn’t understand 
it. 


Q. Could Mr. Manop, or Mr. Boonterm, or Mr. 
Perm Petkamnerd mail or make arrangements to 
mail 2 package of heroin from Thailand without 
your being there? 


The Court: Mr. Perl, would you please put 

leading questions? This is cross-examination. In 

+ way maybe we will progress somewher> ©n 
‘ross-examination. Put leading questivi 


Mr. i’eri: Did the witness give an answer to 
this one? 


The interpreter: No. 
Q. De you understand my question? 
. Not so clear, sir. 


Not so clear, okay. Could Mr. Manop, or Mr. 
oonterm or Mr. Perm 


A 
Q 
B 


The Court: That is not a leading question. 
I direct you to put leading questions. 


We will take a short recess. If you come to 
the bench, I will tell you how to do it. Come on, 
(The jury left the courtroom. ] 


iS 
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[In open court; jury not present:] 


The Court: The jury is out now. By a lead- 
ing question I mean that you can suggest the 
answer. You are examining as though it were 
a direct examination This takes terribly long 
and it doesn’t go any place, particularly with the 
barrier of this foreign language here. Put lead- 
ing questions to him that call for a yes or no 
answer. 


What are you trying to drive at here: Could 
he mail a letter? Sure, he could mail a letter. 
What is to stop him? Do you imply he is a 
cripple? Do you want to know whether he com- 
municated with Head? I don’t know what you 
mean, what you are searching for. 


Mr. Perl: I specificaily asked for could the 
package be mailed—the witness is right here— 
could the package be mailed. 


The Court: I don’t know how he could answer. 
Mr. Perl: I don’t mean to be rude. 


The Court: I am sure you don’t, but you 
seem to be awfully dense about it. Please, I am 
telling you that you are going about it the wrong 
way. Please listen to me. Put leading questicus. 


Could a package be mailed? What do you 
mean? Your question isn’t clear. ‘Could’ em- 
braces a whole lot of things. Straighten them up, 
sharpen them up a little bit. Move along or we 
will be here forever. 


[ Recess. } 
[At the bench; jury not present.) 


The Court: Come up, please. Tell me what 
you are trying to do and riaybe I can help you. 
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Is it some kind of screen between the mailing of 
the package or something? I don’t understand 
what your offer is. 


Mr. Perl: Could I ask that the witness be 
excused from tue witness box and I will be happy 
to discuss it with the Court. 


The Court: Step down back in there for 
awhile. 


[Witness temporarily excused. ] 


Mr. Perl: The man has constantly stated that 
he has to be back before the 10th and I want to 
know—I want to show that he is not required to 
be there for the purpose of mailing the package. 
That’s it. , 


The Court: Why don’t you put it to him just 
that way. ‘It wasn’t necessary for you to be 
tnere to have the package mailed to New York, 
was it, by someone else?’ Put it that way. He 


will either say yes or no. Put a leading question. 
Mr. Perl: All right.’”” (H.Tr. 463-66} 


It is thus apparent that Judge MacMahon was doing 
his best to ziarify the issues and questions so the jury 
could more readiiy understand the evidence and the trie 
could proceed a1 a reasonable pace and without unneces- 
sary delays. Following the discussion quoted above, how- 
ever, defense continued to ignore the judge’s suggestion 
to lead the witness. It was against this background, and 
as defense counsel was again attempting to elicit from 
Boonsak the “meanings” of some of the fourteen tary -d 
conversations (H Tr. 476-08), that the following “in- 
cident”, abouc which Head primarily complains, oc- 
curred: 
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“Q :- Boonsak, you previously told us, you 


made st ents, your statements that it is on the 
way, it is on the way, meant that merchandise had 
been mailed by Mr. Head to San Francisco. Is 
that true or is that not true? 


A. [Through interpreter:} I guess that is the 
same merchandise, because that is what he told me. 


It’s the same, similar conversation I had with 
Manop, and that was alsc recorded in one of the 
tapes: that what we actually did was, we tried to 
get the first deal through, and then I have to call 
back from time to time to find out what’s going 
on and to develop the further business. 


Q. Mr. Boonsak, very simply: Was the mer- 
chandise in San Francisco or was it not? 


A. [Thr ‘gh interpreter:] As I have explained 
to you an _—s+ihave answered you earlier 


Mr. x««.'1: Excuse me, Mr. Interpreter’ I 
would move to strike the answer as unresponsive. 
I have asked for a yes-or-no answer. If the wit- 
ness is incapable of answering, he should say so. 


The Court: Denied. 
Go ahead, answer it, Mr. Interpreter. 


A. [Through interpreter:] As I have answered 
your question earlier, I was told by all this thing. 
I can’t tell you the full details in yes or no. They 
told me that whenever the first deal is concluded, 
I have to call back and find out all the activities 
going on from time to time. I cannot answer 
you with this kind of question. 

Q. Are you telling me, Mr. Boonsak, that any 
information you said you gave to Mr. Taylor was 
only based on what Mr. Manop told you? 
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Mr. Virella: Objection. 


A. [Through interpreter:] All the details and 
all the discussion I had with Mr. Taylor, that is 
what Manop told me. Manop told me, we discuss 
about it, and I teli—he ask me to tell it to Mr. 
Taylor. 


Q. And he asked Mr. Boonsak to tell it to Mr. 
Taylor. 

The Court: Yes. That was the answer. Next 
question. 

Mr. Perl: All right, sir. 

The Court: We don’t need echoes back there. 


Mr. Perl: Well, I just want to make sure I 
heard it. 


The Court: Please. 


Q. Mr. Boonsak, further down, do you remem- 
ber saying to Mr. Taylor, ‘Oh, he did not know, 
nothing. I just, I just pay him two thousand five 
hundred dollars for to mail that parcel, that’s all. 


‘Taylor: You pay him two thousand five-hun- 
dred dollars?’ 


Whom were you talking about, Mr. Boonsak? 


A. [Through interpreter:] According to what I 
have testified earlier, that every time Manop told 
me that every time they asked Don to mail for 
them, they asked for 25,000 baht—$2,500, for 
each packet mailed. 


Q. Mr. Boonsak said——— 


Mr. Virella: Objection. He has not finished 
his answer, your Honor. 
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The Court: Yes, let him finish. Don’t be im- 
patient. 


Mr. Perl: Sorry. 


A. [Through interpreter:] But it was this time 
that we talk about the mailing of the 700 grams 
that he, instead of taking the money, he wanted 
one unit. 


And being the reason that Don has choose to 
get one unit of merchandise, and also want to buy 
other units. And according to my additional con- 
versation with Manop on the phone, I understand 
that he was not paid for... 


... the units that he is supposed to be paid to 
him. That is why Manop told me that he don’t 
want to mail any more. 


As you can see on my conversation and which 
was on the tape—— 


Mr. Perl: Your Honor, may I ask that the 
answer be stricken. 


The Court: No, I will not strike it. You ask 
wide open questions. 


Mr. Perl: Your Honor, my question was—may 
I rephrase the question. I asked 


The Court: Proceed with your answer. Go 
ahead. 


Mr. Perl: I asked him who the guy was. That 
was my only question. 


The Court: I heard you. 
Proceed with the answer. 


Mr. Perl: May we have the question read 
back? 


The Court: Please, shut up. 
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Mr. Perl: Your Honor, I respect the Court, I 
don’t mean to be disrespectful. 


The Court: Well, you are being singuiarly dis- 
respectful. 


Mr. Perl: I don’t mean to. 


The Court: The jury will please step out. We 
will take a short recess.” (H.Tr. 509-12) 


When the incident is viewed within the full record 
and context of the trial, it is clear that the conduct of 
Judge MacMahon about which Head now complains, 
though unfortunate, was far from unprovoked by defense 
counsel. Certainly, this incident does not compare to 
other cases in this Circuit where a trial court’s conduct 
was substantially more problematical than here and the 
defendant nevertheless was found to have had a fair trial. 
See, eg., United States v. Boatner, 478 F.2 737 (2d 
Cir.), cert. denied, 414 U.S. 848 (1973); United States 
v. Sclafani, 487 F.2d 245, 257 (2d Cir.), cert. denied, 
414 U.S. 1023 (1973). Compare United States v. Fer- 
nandez, 480 F.2d 726 (2d Cir. 1973). In any event, 
after the jury returned, Judge MacMahon cured any 
adverse effects of this minor incident: 


“The Court: I would remind the jury that 
your oath here is to determine the case on the 
evidence in the case and not on incidents like we 
just had. Mr. Perl, I am sure, in the head of 
advocacy got carried away. Perhaps I did as well. 
But we just cannot obviously tolerate that kind of 
thing in a courtroom.” (H.Tr. 514)* 


In light of this instruction and Judge MacMahon’s further 
instructions to the jury at the end of the trial, it is clear 


* Moreover, the jury was properly instructed in the court's 
charge as to -vhat was their function, on how to judge a witness’ 
credibility anc on accomplice testimony (H. Tr. 592-93; 597, 600- 
01, 623). 
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that Head was not so prejudiced by this incident—indeed, 
it is doubtful that he suffered any prejudice at all *—that 
he was prevented from obtaining a fair trial.** 


In short, a full examination of the record clearly re- 
veais that Judge MacMahon did “remain . . . impartial, 
judicious, and above all responsible for a courtroom 
atmosphere in which guilt or innocence [was] soberly and 
fairly tested.” United States v. Sclafani, supra. See 
also United States v. Schwartz, 535 F.2d 160, 165 (2d 
Cir. 1976) ; United States v. Kaylor, 491 F.2d 1127, 1130 
(2d Cir. 1973) ; United States v. Boatner, supra at 740- 
741; United States v. Pellegrino, 470 F.2d 1205, 1206 
(2d Cir. 1972), cert. denied, 411 U.S. 918 (1973) ; United 
States v. Bernstein, 417 F.2d 641, 644 (2d Cir. 1969). 


POINT V 


The Government's summation was entirely proper. 


Head charges that it was highly improper and preju- 
dicial for the prosecutor to argue in his initial summa- 
tion that the $26,800 seized from Head at the time of 
his arrest was payment for a past shipment of heroin by 
Head. This contention is without merit. 


The Government’s summation remained within the 
bounds of permissible argument, being limited to present- 
ing to the jury logical inferences from the evidence in 


*Such a notion is especially absurd in light of the over- 
whelming evidence of Head’s guilt. 

** Furthermore, Head has shown absolutely no evidence to 
support his conclusionary statement that Judge MacMahon was 
partisan and “conveyed to the jury a strong belief of the de- 
fendant’s guilt.” 
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the record. The Government properly argued that the 
logical reason that Head was mailing heroin to the United 
States was for money. The package containing $26,800 
in cash was mailed to Head in Thailand by Frank L. 
Cherry from Washington,” whose name and address ap- 
peared in the address book seized frem co-conspirator 
Wheaton’s residence. Under the circumstances of this 
case—where the evidence showed the existence of a con- 
spiracy to use the mails to transport heroin and cash pay- 
ments for the heroin—it was entirely proper for the prose- 
cutor to suggest to the jury that the package of cash was 
payment from a satisfied customer for heroin previously 
delivered by Head. The Government’s statements were 
strictly within the bounds of permissible argument and 
were supported by the evidence.** See United States v. 


*As previously stated, Cherry was an unindicted co-con- 
spirator. 

** While Head attacks the Assistant United: States Attorney 
for “testifying and seeking to sway the jury in a highly preju- 
dicial manner without foundation in fact in the record”, he 
completely ignores summation arguments made by defense counsel 
that lacked any foundation whatsoever in the evidence presented 
at trial. With respect to $26,800, for example, defense counsel 
argued as follows: 

“We may speculate as to anything we like, but bear in 
mind there is evidence in this case and that is what you 
are bound by. I don’t know Mr. Head prior to my be- 
coming involved in this matter. I don’t know what if any 
other activities he may be involved in. He may have been 
in a crap game in New York with somebody and won a 
big bet. He may have been on a race in Belmont, and got 
paid off. He may have bet a number. I submit to you 
any one of those things is possible. And I again submit 
to you, please, before you decide with regard to that money 
what his role was, ask yourselves what proof is there with 
regard to these charges.” (H.Tr. 568) 

Moreover, at no time did the Assistant United States At- 
torney place his personal integrity behind his summation argu- 
ments. See United States Vv. Bivona, 487 F.2d 443 (2d Cir. 1973), 
cert. denied, 415 U.S. 980 (1974); United States v. White, 486 


[Footnote continued on following page] 
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Morell, 524 F.2d 550, 557 (2d Cir. 1975); United States 
v. Wilner, 523 F.2d 68, 73 (2d Cir. 1975). 


1 any event, Head’s claim of error in the Govern- 
ment’s summation is foreclosed by his failure to object 
to the Government’s summation below. See United States 
v. Socony-Vacuum Oil Co., Inc., 310 U.S. 150, 288-39 
(1940) ; United States v. Martin, 525 F.2d 703, 707 (2d 
Cir. 1975); United States v. Marin, 513 F.2d 974, 977 
(2d Cir. 1975); United States v. Perez, 426 F.2d 1073, 
1081 (2d Cir. 1970), aff'd, 402 U.S. 146 (1971). 


CONCLUSION 
The judgments of conviction should be affirmed. 
Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 


FEDERICO E. VIRELLA, JR., 
PAUL VIZCARRONDO, JR., 
Assistant United States Attorneys, 
Of Counsel. 


F.2d 204 (2d Cir. 1973), cert. denied, 415 U.S. 980 (1974). In 
contrast, defense counsel in his summation argued that “. . . it is 
my thinking that Mr. Boonsak has not given you the clean truth, 
has not given you anything that we have here or that you should 
have in front of you in order to make an intelligent decision in 
this matter.” Later, commenting on the quality and quantity of the 
evidence, he argued, “. . . You are asked to take certain circum- 
stantial things and come to a decision based on that. And I 
submit to you I don’t think that is enough. I don’t think what 
you heve heard is proof beyond a reasonable doubt.” (H.Tr. 574- 
575) 
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